Glroy, Glifornia

STATE Or CALI FORN A
AR ALTURAL LABAR RHLATI ONs BOARD

MARIHALL SANCHEZ,
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Respondent ,
and 8 ARBN. 2

WN TED FARM VRGBS OF
AMRCA AH-AQ

Petiti oner.
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DEJ S ON AND (BRI H CATI ON OF REPRESHENTATT VE
Followng a Retition for Certification filed by the Lhited FarmVrkers
of Anverica, AH-AQ (WY on ctober 27, 1980, a representation el ecti on was

conduct ed on Novenier 2 anong the Enpl oyer's agricultural enpl oyees. The official
Tally of Ballots showed the followng results:

UW........... 28
No Lhion. ........ 9
(hallenged Ballots.... 1
Total .......... 38

The Enpl oyer tinely filed one post-el ection obj ection, which was set for
hearing. Inits objection, the Bl oyer alleges that the Enpl oyer was at | ess than
50 percent of peak agricultural enpl oynent during the payroll period i nmedi atel y
preceding the filing of the Petition for Gertification, requiring that the el ection
be set aside.

A hearing was hel d before Investigative Heari ng Exam ner
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(IHD) lIsnael Gastro in My 1981. In a decision issued on ctober 5, 1981, the | HE
found that the petition was tinely filed and therefore recormended that the

Enpl oyer' s obj ection be dismssed and that the UFWbe certified as the excl usi ve
representative of the enpl oyer's agricultural enpl oyees.

The Enpl oyer filed tinely exceptions to the IHE Decision and a brief in
support of its exceptions.

Pursuant to Labor Gode section 1146, the Agricultural Labor Rel ations
Board has del egated its authority in this case to a three-nenber panel .

The Board has considered the record and the attached Decision in |ight
of the exceptions and brief, and has decided to affirmthe IHE s rulings, findi ngs,
and concl usions, and to adopt hi's recomnmendat i ons.

Accordingly, the Enpl oyer's objection is hereby di smssed, and we shal |
certify the UPWas col | ective bargai ning representative of the Enpl oyer's
agricul tural enpl oyees.

(2RI H CATI ON (r REPRESENTATT VE

It is hereby certified that a nority of the valid votes have been cast
for the Lhited FarmVWrkers of Awrica, AH-AQ and that, pursuant to Labor Gode
section 1156, the said | abor organi zation is the excl usive representative of all
agricultural enpl oyees of Mrshall Sanchez, dba Jessie Farns, in the Sate of
Glifornia for purposes of collective bargaining, as defined in Labor de

8 ARB N 2



section 1155.2 (&), concerning enpl oyee' s wages, hours, and worki ng
condi ti ons.
Dated: January 13, 1982

HEFRBERT A PERY, Acting Chai rnan

JON P. MCARTHY, Menier

8 ARB N 2



MEMBER VALO E Goncur ri ng:

| concur intheresult. However, | would dismss the Enpl oyer's
obj ecti on based on a conpari son of the nuner of enpl oyees on the payrol | |ist
during the eligibility period and the nunber of average daily job slots during the
Enpl oyer' s period of peak enpl oynent. See Kaminoto Farns (Dec. 21, 1981) 7 ALRB
No. 45. (Menter Vel die, dissenting).
Dated: January 13, 1982

JERME R VALOE Mner

8 ARB N 2 4.



CGAE SUMMRY

Mrshal | Sanchez dba Jessi e Farns Gase No. 80-RG 87- SAL
SARB N 2

IHECEOS N

The Enpl oyer objected to the election on the basis that it was not at 50 percent of
peak enpl oynent at the tine of the Retition for Gertification. The | He found t hat
74 enpl oyees were enpl oyed during the pre-petition eligibility period and 133

enpl oyees were enpl oyed during the peak period. Snce 74 is nore than 50 percent
of 133, he concluded that the el ection was tinely based on a "body count” theory.

BOARD CHO S ON
The Board adopted the IHE s decisioninits entirety.

* k%

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB

* k%



STATE O CALI FORN A
AR ALTURAL LABAR RHLATI ONs BOARD

Inthe Mitter of:

MRSALL SANHZ, dba
JES E FARVG

Epl oyer,

and

WN TED FARMVIRERS (F
AR A AH-AQ

Petiti oner.

Hward D Slver, Esqg. of
Dressier, Quesenbery, Laws

& Barsaman, for the Enpl oyer.

CGarnenH or es, Esq. for
t helhi t edFar nVar ker s
g Awrica, AH-AQ

CEOS N
STATEMENI OF THE CASE

ISVMEL A CASTR] Investigative Hearing Examner: This case was
heard before ne on My 5, 6, and 7, 1981, in Glroy, Glifornia O Gt ober
27, 1980, the Lhited FarmVWrkers of Anerica, AH.-A O (hereinafter referred to
as "UFPW) filed a Petition for Cartification® in case No. 80-RG 87-SAL

inorder to obtain arepresentation el ection for the bargaining unit of all of the

agricultural enpl oyees of Mrshall Sanchez dba Jessie Farns (hereinafter referred
to as "Ehployer"). An election was conducted on Novenber 3, 1980.21 The Tally of

V' e Investigative Hearing Bxaniner (1HD) Bxhibit 1.

2 e IHE Bxhibits 2



Ballots fromthe el ection showed the followng results :

Lhi ted Far mVdrker s 28
No Lhi on 9
Nunber of Lhresol ved Chal | enged Bal | ot s 1
Total Ballots 387

Oh Noventoer 5, 1980, the Enployer filed its single objection to the
election alleging that Enpl oyer was at | ess than 50 percent of peak agricul tural
enpl oynent during the period inmediatel y preceding the filing of the Retition for
Qertification requiring the Agricultural Labor Relations Board (herei nafter
referred to as "ALRB' or "Board') to set aside the election.? By order of the
Executive Secretary dated Mrch 26, 1981, the Enpl oyer' s obj ecti on was set for
hearing.g’/

Al parties were represented at the hearing and were given full
opportunity to participate in the proceedings. Both parties submtted post-hearing
briefs on June 8, 1981. The UFWfiled a notion to strike portions of the
Epl oyer's brief, or alternatively, for permssion to file an encl osed suppl enent al
points and authorities dated June 16, 1981. The Enployer filed it's response
thereto on July 1, 1981.97

Lpon the entire record, and after consideration of the argunents nade by
the parties, | nake the followng findings of facts, conclusions of law and

r econmendat i ons.

¥ e IFEEXNbit 3.
Y e IFEBNDt 4
5

= See lHEEhibit 5 and 6.

& Aruling on the UPNs notion is included in this opinion.



HNJINS G FACT' S

. Jurisdiction

Nei ther the Enpl oyer nor the URWchal | enged the Board s jurisdiction in
this matter. Accordingly, | find that the Enpl oyer is an agricultural enpl oyer
wthin the neaning of Labor (bde section 1140.4 (c), and that the UFWis a | abor
organi zation wthin the neani ng of Labor Gxde section 1140. 4(f).
Il. Background

The Enpl oyer, a partnership enpl oying agricultural workers in the Sate
of Gdifornia, is engaged inthe cultivation and harvesting of a variety of crops
inthe Glroy, Glifornia, area. In 1980,2/ it cultivated and harvested 35 acres of
tonat oes, 28 acres of bell peppers, 15 acres of chili peppers, 15 acres of
cucunioers, 20 acres of walnuts, and 4 acres of zucchini. Forty percent of the
farmng effort was devoted to tonatoes in which there were three harvest peri ods.

A The Tonat 0o Harvest

The three tonat 0 harvest periods for 1980 occured in the nonth of
Sptenter.  The Enpl oyer hired | abor contractor Leonel Rodriguez to provide
agricultural workers for the harvest. The first harvest period was Septenber 3rd
and 4th. This harvest period was the busiest for the season. The | abor contractor
paid his enpl oyees daily. P ckers were paid daily while forenen, dunpers, checkers
and punchers were pai d weekly. The Enpl oyer al so enpl oyed pernanent or steady
enpl oyees who assisted in the

ANl dates refer to 1980 unl ess ot herw se not ed.



harvest. There were six steady enpl oyees working during this harvest.gl The | abor

contractor enpl oyees nunier ed 1279/ for total workforce of 133.@/

Followng the first tomato harvest, the Bl oyer harvested the tonato crop
again on Septener 15, 16 and 17. Leonel Rodriguez was again hired as the | abor
contractor who provided agricultural workers. There were 96 | abor contractor
enpl oyees who worked for Enpl oyer on the 15th. Onh the 16th, 84 enpl oyees worked of
whi ch four were new crew nenfbers (in addition to 80 enpl oyees who al so worked on
the 15th). On the 17th, the nunier of workers was reduced to 14, only one of which

was a new crew nenioer, the other 13 workers had worked the previ ous day.

_§/ S eady enpl oyees were Jose Rocha, Franci sco Mici as, Thonas H Lovj oy, Fernando
Gerrero, Mainuel Fabi an and Manuel Aval os. Robert Sanchez and N ck Sanchez | find
are supervisors wthin the neaning of the Act. See discussion of their status in
section |11 (B of this decision.

g See enpl oyer's Exhibit 4. In taking count of the nunier of workers who were
enpl oyed during this first harvest period, | find that there were 109 enpl oyees who
vworked on Septener 3rd. 98 of these enpl oyees al so worked the fol |l ow ng day, the
4th. 11 enpl oyees who worked the 3rd did not work the 4th. An additional 18
workers worked the 4th who did not work the 3rd. In sum by counting the separate
nuniber of enpl oyees who worked the 3rd and 4th, the total is 127. (i.e. 98

enpl oyees who worked the 3rd and 4th + 11 enpl g?/ees who only worked the 3rd + 18
enpl oyees who only worked the 4th = 127) See al so Attachnent "A' to this deci sion.

9 The WFWcontends that 132 workers were enpl oyed during this period. However,
reviewof their enployee list reveal s the omssion of enpl oyee Gerardo Vargas. The
Bl oyer submits that there were 134 workers enpl oyed duri nP.thIS period. The

Enpl oyer, however, did not submt a chronol ogi cal enpl oyee list so that a

conpari son could be nade wth ny list. In any event, ny independent review of the
evi dence presented reveal s that there were 133 workers enpl oyed during this period.
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In sum the total nunier of workers enpl oyed by the Enpl oyer to harvest the second
tonat o crop was 101.@ The Enpl oyer al so utilized six of his regul ar enpl oyees who
worked during this second harvest peri od.l—Z Therefore, the total nunber of
separ at e enpl oyees who worked the second tonat 0 harvest season was 107. =}

The third and | ast tonato harvest occurred on Septenter 28th, in which
Joe Avarca and George Artiaga were hired as | abor contractors. Joe Abarca provi ded
21 pickers, two supervisors and two punchers who worked on the 28th for the 147
Ewpl oyer. It is not known how nany workers George Artiaga provi ded.

B Chili and Bell Pepper Harvest
In August, Septenber and (rtober of 1980, the Enpl oyer harvested his 15

acre chili crop. The Ewloyer hired agricultural workers directly and did not hire
a |l abor contractor except for the Qctober chili harvest. Septenber 10, 11 and 12,

was the

o See Enpl oyer's Exhibit 6.

=2 S eady enpl oyees were Fernando Gerrero, Thonas Lovj oy, Juan Mitinez, Minuel
Aval os, Minual Fabi an and Leoni des Ti rado.

= ~ The Enpl oyer did not submt a chronol ogical |ist of enpl oyees working during
this period as part of its post-hearing brief. Eloyer rather submtted into
evi dence separate copi es of enpl oyee pay vouchers. M independent reviewof this
evi dence reveal s 107 workers enpl oyed during this period.

¥ e Enployer's Bxhibit 1.

=} A though the UPWserved the Enpl oyer wth a subpoena for pro-producti on of M.
Atiagas payrol| records, the Enpl oyer did not produce these records at the
hearing. Subsequently, the Bl oyer did not introduce into evi dence the nunber of
vorkers provi ded by | abor contractor Artiaga at the hearing.



period in which the Enployer hired his greatest nuniber of agricultural workers

for the entire chili harvest.l—B/

h etober 22nd and 23rd, the Enpl oyer harvested his bel | pepper crop
usi ng the services of labor contractor Rudy Slva. Hs payrol|l period began on
Fiday and ended the followng Thursday. Rudy S1va had three (3) crews working
these two days. Fortunado Vega was the crewforenan for the first crewof 16
vor kers whi ch worked both the 22nd and 23rd. An additional four new enpl oyees
vworked the 23rd for atotal of 20. These enpl oyees were paid hourly. Jesus
Qiveras was the foreman for the second crew of 23 workers whi ch worked only on the
23rd and were paid hourly. Garlos Bravo was the foreman for the last crewof 24
wor kers wvhi ch worked only on the 23rd and were paid by the bucket rather than

hourly. In sum the total nunier of enpl oyees working during this two day

Vadl

= A the hearing the Enpl oyer narked for identification enployer's Exhibits 8 and 9
whi ch were punch cards i ssued the enpl oyer to its enpl oyees for picking chili
pepper s. ese cards reflect the days worked by the enpl oyees during this harvest
period and reflect the nuner of buckets picked workers since they were paid by
piece rate rather than hourly. The enpl oyer sought to introduce the opinion of
Mrrshal | Sanchez estinating the nunber of workers enpl oyed during this period by
conparing and estinating the average nunier of buckets pi cked by an average worker
to the nunber of buckets picked by nore than one worker using the sane punch card.
The URAWoDbj ected to this testinony on the basis that this nethod of determining the
total enpl oyee workforce was too specul ative. The URWs obj ection was sustai ned
and enpl oyer thereafter submtted his offer of proof. Enployer's counsel stated on
the record that if each punch card were to be counted as representing one enpl oyee,
the total would not be sufficient to exceed 50 percent of the total nunber of
workers enpl oyed during the pre-petition period. | oyer then did not offer into
evi dence these exhibits, but incorporated theminto his offer of proof.




harvest period was 70. The Enpl oyer was al so assisted by four regul ar enpl oyees who
wor ked on those two days. e Therefore, the total nunber of enpl oyees who wor ked
those two days, including the regul ar enpl oyees, was 74.

[11. Analysis

Labor Gode section 1156.4 directs that representati on el ections be
conducted at a tine when the enpl oyers payrol | reflects at |least 50 percent of its
peak agricultural enploynent by providing inter alia, as follows:

"Recogni zing that agriculture is a seasonal occupation for a

nai ority of agricultural enpl oyees, and wshing to provide the

full est scope of egInI oyees' enjoynent of the rights included in this

part, the board shall not consider a representation petition or a

petition to decertify as tinely filed unless the enpl oyers payrol |

reflects 50 percent of the peak agricul tural enpl oynent for such

enpl oyer for the current cal endar year for the payrol |l period

i nmedi ately preceding the filing of the petition." (See al so Labor

(de section 1156.3 (a) (1))

Mr eover, Labor (de section 1156.3 (c) directs that "unl ess the Board
determnes that there are sufficient grounds to refuse to do so, it shall certify
the election.” The Board has interpreted this | anguage to nean that "the
legislature has in effect established a presunption in favor of certification and
indicated that the burden of proof rests upon the party objecting thereto."

Glifornia Lettuce @. (Mrch 29, 1979) 5 ARB No. 24. Therefore, in the instant

natter, the Enployer is the objecting party and as such

1—7/1':‘ee Bl oyer's Exhibit 2 and 3. The three forenen are included in this figure
si nce no evi dence was introduced show ng they were supervisors wthin the neani ng
of Labor (de section 1140.4 (j) or that they otherw se woul d not have been
eligible to vote at the el ection.

e The regul ar enpl oyees were: Fernando Gerrero, Minuel Fabian, Mnuel Aval os
and Leoni des Ti rado.



bears the burden of proof.

The Board has devel oped two n@j or nethods for determning the tinely
filing of a petition for certification. In Donley Farns, Inc. (Sept. 22, 1978) 4
ALRB Nb. 66, the conventional or "body count” nethod was adopted by the Board.l—gl

This nethod counts the nunier of enpl oyees who worked during the eligibility period
preceding the filing of the petition and conpares it wth the hi ghest nunier of

enpl oyees who worked during any period in the current year. In situations where

hi gh enpl oyee turnover causes a distorted conputati on of peak, the Board adopted
the Sai khon nethod or "averaging' formula. Mrio Saikhon, Inc. (Jan. 7, 1976) 2

ARBMN. 2. This nethod averages the nunier of enpl oyee days during the pre-
petition eligibility period and conpares it wth the average nunber of enpl oyee
days for the peak, or highest period of enploynent. This Sai khon nethod was | ater

nodi fied to take into account and to del ete unrepresentati ve days (Ranch No. 1,
Inc. (Feb. 23, 1976) 2 ARB Nb. 37) and to take into account situations where there
were different payroll periods for different groups of enpl oyees (Luis A Scattini
& Sons (Mrch 3, 1976) 2 ARB No. 43). %

I n conparing these two approaches, the Board in Bonita Packing @. (Dec.
1, 1978) 4 ARBNo. 96, held that "these two approaches to the determnation of the

peak question in effect represent two separate neasures of the representative
nature of the vote, neither of which is wholly satisfactory under all

Ci r cunst ances. "

o The Board has al so used the body count nethod in Val dora Produce . (Feb. 4,
1977) 3 AARB Nb. §; Kav\an Farns, Inc. (Mrch 16, 1977) 3~ALKB Nb. 25; and Rul i ne
NJrsery (June 11, 1980) ALRB Nb. 33.

= Seealso Del ' Aringa & Sons (Sep. 30, 1977) 3 ARB MNo. 77 and Hgh & Mghty
Farns (Nov. 29, 1977) 3 ALRB N\b. 88.

-8



In coomenting upon the Sai khon formul a the Board held that "while this approach to
determning the tineliness of petitions promses nore stabl e and consistent results
wth respect to the seasonal cycle of enpl oynent needs experienced by a particul ar
enpl oyer, we are not satisfied that it is appropriate in all cases to neasure the
representative character of an el ection by counting nuniers of jobs rather than
nunibers of voters." Thereafter, the Board concl uded that "(b)oth the ' body count’
and Sai khon approach are reasonabl e neasures of the tineliness of petitions under
this statute, and we shall therefore continue to find petitions which neet either
of these fornulas to be tinely."

A The Appropriate Method for Determini ng Ti nel ess

Inits brief, Enpl oyer uses the Sai khon nethod for deternini ng

tineliness. The Enpl oyer asserts that "(t)he second formula, and the one directly
rel evant to this proceedi ng, uses averaging to determne the nunier of job
positions in a payrol| period." The Enpl oyer contends that using the Sai khon
formul a establishes that the petition herein was untinely filed. However, the
Epl oyer fails to state why the Sai khon nethod is relevant here and fails to
suggest any ot her reason why the Board shoul d use the Scattini nethod of averagi ng
inlieuof the unnodified Sai khon fornula or the "body count” nethod. A though
there is evidence of enployee turnover in the instant case, there is no evi dence
nor was argunent presented, indicating that such a turnover presented a distorted

conput ati on of peak sufficient to warrant the utilization of the averagi ng nethod.



The LAW on the other hand, uses the conventional or "body count" nethod
to support its assertion that "(a) conventional count of the nunier of enpl oyees in
each of the payrol| periods establishes that the enpl oyer was at 50 percent of peak
during the eligibility week." The UPNfurther asserts, in footnote 1 of its post-
hearing brief that "decisions of conputati ons under Mrio Sai khon, Louis A

Sattini and Sons, and Hgh and Mghty Farns, are unnecessary here where a

conventi onal body count of workers during each payrol| period renders the petition
tinely." (citations-ontted)
In Donley Farns, Inc., supra, the Ewpl oyer asserted that the

I nvestigative Heari ng Examner shoul d have applied the Sai khon net hod for
determning the tineliness of the petition for certification. The Board hel d,
however, that "the use of the Saikhon nethod is unvarranted in the instant case as
a conventional count of the nuner of enpl oyees in each of the payroll periods
establishes that the enpl oyer was at 53.3 percent of peak during the pre-petition
period." Accordingly, because | find that the Ehpl oyer has failed to establish
that use of the "body count” nethod wll result in a distorted conputati on of peak,
and that the use of the conventional body count nethod establishes that the
petition was tinely filed as asserted by the LFW use of the Sai khon nethod is
|'i kew se unwarranted here.

B Enployer's Peak Agricultural Enpl oynent

Enpl oyer's Exhibit 4 establishes that the Enpl oyer first

tomat o harvest on Septener 3rd and 4th was its period of peak agricul tural
enpl oynent for cal endar year 1980. Mreover, the

o4
ransj

= See Eployer's Exhibit 4; see also footnote No. 3 in this decision.
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Enpl oyer asserts inits post-hearing brief that "(t)he payroll were endi ng Sunday,
Septenber 7 was the enpl oyer' s busi est week of the 1980 season.” A though the
Enpl oyer introduced evi dence of other periods of agricultural enpl oyrreant,z—Z the
Septenber 3rd and 4th harvest period was its peak period.

On Septentoer 3rd, labor contractor Leonel Rodriguez supplied the
Enpl oyer wth 109 agricultural workers. The followng day, Septenber 4th, |abor
contractor Rodriguez agai n supplied the Enpl oyer wth workers. N nety-eight of
t hose workers who worked the 3rd al so worked on the 4th. H even enpl oyees who
worked on the 3rd, did not work on the 4th. Onthe 4th, in addition to the 98
enpl oyees who worked on the 3rd, 18 new workers were enpl oyed to assist in the
harvest. Therefore, taking a conventional count or "body count” of agricultural

enpl oyeesg’/ who worked for enpl oyer during this peak period, the

2 e Enployer' s BExhibit 6 and Bxhibit 1.

= The UPWargues that Leonel Rodriguez Jr. and Owar De Leon shoul d be excl uded

fromthe bargaining unit of enpl oyees since M. Rodriguez testified that they both

were forenen. A "the hearing Leonel Rodriguez Jr. (son of |abor contractor Leonel
Rodriguez) testified that he was a "field supervisor” during this peak period and
that two (2) forenen were al so enployed during this tine. As tothe
1Eelslpon3| bilities of the forenen, M. FRodriguez testified on direct examnation as
ol | ons:

kay. Are the forenen able to hire and fire peopl ?

They bring themthrough us, you know and we usual |y

give themthree chances, and if they don't strai ghten out
then we lay themoff.

Wio nakes the deci si on?

MW dad does.

Is he the only one?

Yes

>0

>0 >0

N> evi dence was elicited regarding the specific authority del egated forenen. Based
on the evidence presented, | cannot find these "forenen" to be supervisors wthin
the neaning of the Act. Atton Garatan and Sons (Dc. 21, 1978) 4 ARB No. 103. As
to the status of Leonel Rodriguez Jr. and his self-characterization as a "field
supervi sor," the board hel d in Karahadian & Sons, Inc. (Mrch 16, 1979) 5 ALRB Nbo.
19, that reliance on a persons characterization of

(footnote 23 continued on page 12)
-11-



total is 127.%

Mirrshal | Sanchez testified at the hearing that Jose Rocha, Franci sco
Mici as, Thonas H Lovjoy, Fernando Gerrero, Minuel Fabian and Minuel Aval os were
regul ar or steady enpl oyees who worked during the eligibility period. He further
testified that Robert Sanchez and N ck Sanchez, his brother, were al so enpl oyed
during this tine. M. Sanchez described their jobs as "nanagenent type" positions
"sinmilar to mine." Mreover, M. Sanchez testified that they "nakeZ certain
deci sions that other enpl oyees woul dn't nake." Accordingly, | concl ude that
Robert Sanchez and N ck Sanchez are supervi sors wthin the neaning of Labor Gde
section 1140.4(j). Md-Sate Hrticulture . (Dec. 19, 1978) 4 ALRB No. 101,
Henet Wol esal e (Feb. 2, 1976) 2 ARB No. 24. They are therefore excl uded fromny
determnation of peak here. See al so Labor (de 1156. 3(a) (1).

The total nunier of steady enpl oyees is 6, which brings the total

peak enpl oynent figure to 133.

(footnote 23 conti nued)

of his job has a supervisor is msplaced. "Wile an enployee's belief that he
possesses supervisory authority nay be evi dence that he does, supervisory status is
to be determned by anal yzing the particular authority that the person possesses
and not by the individual's [egal conclusions about his own status.” Therefore,
based upon the evi dence presented, | cannot find Leonel Rodriguez Jr. to be a
supervi sor wthin the neaning of the Act.

2 e Enpl oyer's Exhibit 4 and footnote No. 8 of this decision for an expl anation
of how! derived wth the 127 figure. See also Attachnent "A' to this decision.

2—‘_5’/ A the hearing Mrshal |l Sanchez testified that he was in a nanagenent position
wth the conpany. Indeed the conpany nane i s Mrshal | Sanchez dba Jessie Farns.
M. Sanchez also testified that he directs the efforts of all the Ioeople and al so
| eads the crews. Mreover, Jesse Sanchez is the father of Mrshall, Nck and
Robert Sanchez. Accordingly, | conclude that Mrshall Sanchez is a ' supervisor'
wthin the neani ng of Labor Gdde section 1140.4(j).

-12-



C The PFre-Petition Period
Qh ctober 27, 1980, the UAWfiled its Petition for Certification in
this natter. The Notice and Drection of Hection advised that all enpl oyees
enpl oyed by enpl oyer during the week of ttober 17, to tober 24, 1980, were
eligibletovote at the el ection schedul ed for Noventber 3rd. This eligibility

peri od enconpassed enpl oyer's bel | pepper harvest of Qrtober 22nd and 23rd. )

Ridy Slva testified at the hearing that he was the | abor contractor
hired by the Enpl oyer to provide agricultural workers for this harvest. M. Slva
provided three crews during this period. IO one crew Fortunado \ega was the
foreman of a crewof 16 enpl oyees who worked the 22nd and 23rd. Four additi onal
enpl oyees worked the 23rd for a, total of 20. Jesus Qivares was the forenan of a
second crew of 23 enpl oyees who worked only on the 23rd. Garl os Bravo was the
forenman of a crewof 24 enpl oyees who al so worked only on the 23rd.2—8/ In sum by

taking a conventional count

2 ge Sction 11 (B of this decision,
2! e Enpl oyer Exhibits 2 and 3.

.2—8/ Init's post-hearing brief, the Enpl oyer appears to argue that the enpl oyees
inthis crewshoul d not be considered here as eligible voters for the purpose of
det ermni nﬁ_ peak. The basis for this contention Is that the Bravo crew was

di senfranchi sed by the Board at the el ection, (see ny discussion of this

di senf ranchi senent argunent in footnote 29 of this decision). Hwever, the

evi dence presented cl ear!gl establ i shes that Rudy Slva s three crews vwere

enpl oyed during the eligibility period. Enployer Exhibit 3 and the testinony of
Mrrshal | Sanchez clearly establish that the Bravo crewof 25 workers was

enpl oyed by the Enpl oyer on the 23rd of ttober wthin the eligibility period.

Labor (ode section 1157 provides, in part, that "(a)ll agricultural enpl oyees whose
nanes appear on the payrol| applicable to the payral |

(footnote 28 continued on page 14)
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of all labor contractor workers enpl oyed by the Enpl oyer during the

appropriate eligibility period, the total is 70.2—9/

(footnote 28 conti nued)

period i nmedi at el y precedi ng the filing of the petition of such an el ection
shall be eligbletovote." To disregard the Garl os Bravo crew as ellg bl e
voters at the Noventer 3rd el ecti on woul d be expressly contrary to statutory
mandate. Therefore, | reject the Enpl oyer's request to di srggard the Garlos
Bravo crewas eligible voters for purposes of determning pe

2—9/. Init's post-hearing brief, the Enployer for the first tine asserts that the

elig b|||tK list (Enployer's Exhibit 7) provided by enpl oyer to the Board agents

prior to the Novenber 3rd el ection did not contain the Garl os Bravo crew (see

Bl oyer's Exhibit 2 and 3) and that they were therefore "effectively

di senf ranchi sed" and shoul d not be counted for the purpose of determning peak.

Because the Enpl oyer is asserting its di senfranchi senent argunent for the first

tineinit's post-hearing brief, the UPWnoved to strike this portion of the

Enpl oyer's brief or inthe aternative requested | eave to submt suppl enent al

points and authorities. For the followng reasons | deny enpl oyer's untinely

d| senfranchl senent argunent and accordingly grant the UPVs notion to strike. The
g%/er's notion to reopen the record for the purpose of hearing this

di senf ranchi senent obj ection is |ikew se deni ed.

Labor (ode section 1156.3(c) provides that objections to the el ection nust be fil ed
wthin five (5 days after an election. Inthe instant natter, the Enpl oyer tinely
filedit's sol e peak objection which did not contain any all egation of voter

di senfranchi senent. (see |HE Exhibit 4) Indeed, even at the hearing, six nonths
after the election, the Bnployer did not raise it's disenfranchi senent objection
nor didit seek to introduce evidence on the issue. Therefore, the Enployer's
attenpt toraise this objectioninit's post-hearing brief is untinely. See Triple
E Produce Gorp. (April 13, 1978) 4 ALRB No. 20.

The Enpl oyer additional |y asserts that the Garl os Bravo crewwas "apparent|y"
disregarded and that the Board agent at the el ection "determned" that only those
workers on the submtted enpl %/ee list were eligibile to vote. The Enpl oyer
msinterprets the procedures the Board in conducting representation el ections.
Wth a fewexcePtlons all agricultural workers enpl oyed by the enpl oyer during the
relevant payroll period are eligible to vote. Labor (de section 1157; 8 Gil .

Admin. Gode section 20352 (a)(1). |If a worker's nane does not appear on the
submtted payrol | list he can be chal | enged by the Board agent at the election. 8
Gl . Admn. Gode section 20355(a)(8). ter the election If the challenged ballots
are outcone determnitive, the regional director conducts an

(footnote 29 continued on page 15)
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A the hearing, Mrshall Sanchez testified that there were four regul ar
enpl oyee who assi sted during this harvest peri od.3—0/ Therefore, by taking a
conventional count of all workers (labor contractor enpl oyees and steadi es) who
vere eligible tovote inthe election, the total is 74

GNILWUH N

Having found that during the period of the Enpl oyer's peak agricul tural
enpl oynent for cal endar year 1980, it enpl oyed a total of 133 agricultural workers,
and al so having found that during the eligibility period i nmedi atel y precedi ng the
filing of the petition for certification the Enpl oyer enpl oyed a total of 74

agricultural workers, | therefore conclude that the petition for

(footnote 29 conti nued)

i nvestigation to determne whether the chal | enged enpl oyees were enpl oyed during
the eligibility period. If the worker is determned to be eligible to vote, his or
her ballot is opened and counted. 8 Gl . Admin. Gbde section 20363. Therefore, the
Enpl oyer' s assertion here that the enpl oyees in the Grrlos Bravo crewwere

di senf ranchi sed because their nanes were not on the payrol|l list submtted to the
Board agent at the election |acks nerit.

The Enpl oyer' s assertion that the vote at the el ection was not representative
likewse [acks nerit. G the 74 eligible voters at the el ection, 38 voted, which
represents 51 percent participation by those workers eligible to vote. Mreover,
even if amnority of eligible voters had participated at the el ection this "does
not initself, nean that the vote is unrepresentative." Luette Farns (Sept. 29,
1976) 2 ARBNo. 49. "Failure of eligible voters to participate in an electionis
construed under our Act, as under the NLRB and in political election, as assent to
the choi ce of those who exercise their franchise.”" Sun Vrld Packing Gorp. (April
15, 1978) 4 ARB No. 23. Therefore, the Enployer's allegation that the vote was
unrepresentative i s mspl aced.

EY See footnote 17 of this decision
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certification filedinthis natter was tinely, as 74 is obviously nore than 50
percent of 133. Labor (de section 1156.4; 1156.3(a)(1).
RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons herein, |

recormend that the Enpl oyer's objection be dismssed, that the el ecti on be uphel d,
and that the Lhited FarmVrkers of Anerica, AH.-AQ be certified as the excl usi ve
col l ective bargai ning representative of all the agricultural enpl oyees of the

Ewpl oyer inthe Sate of Gilifornia

DATHD Qtober 5, 1981

Respectful |y submtted,

TSV A~ GRSTRO _
Investigative Hearing Exam ner
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Labor Gontractor Enpl oyees working both 9/ 3/80 and 9/ 4/ 80;

Felix Arred a

A fredo H gareda
Jose Ramirez
Rodol fo Garci a
Adan H Garcia
Julian Zarabi a
Jesus Minoz

Jesus Minoz

© © N o O bk 0w NP

Jesus Faile

=
o

Jose Chavez

=
=

Jorge Aval os
Jose Aval os
Mnuel Gonzal ez
Pedro Garcia
Attonio G a
Wbal do Lopez
David Becerra
Aturo Mrillo

[ B o
B bk bR K

Primtive Minoz
A fredo Leon
Ruben Her nandez
Davi d Sanchez
Luis Pantoja, Jr.

X B8R R

A fonso Mranont e

Attachnent A
Page 1 of 3

25.
26.
27.
28.
29.
30.
3L
32.
33.
34
35.
36.
37.
38.
39.
40.
41.
42.
43.
44,
45.
46.
47.

Mguel A Hernandez
Jose Her nandez
Raf ael Her nandez
Fer nando | nocenci o
Gerardo Vargas
Raul Vargas
Roberto Vargas
Faust o Mil donado
Jesus | nocenci o
Fel i pe Leon
Antoni 0 Leon

Jai ne Lenos
Gerardo Laguna
Hig ar Laguna
Mctor Reyes
Hizal de Laguna
Usebi 0 Reyes
Rcardo Renterria
Hector Sanchez
Minuel Sarabi a
Rogel i 0 Sanchez
Bel as Pal na
Sauel Ranmirez
Aturo Santos



Labor Gontractor Enpl oyees working both 9/3/80 and 9/4/80 ((on't)

49.
50.
Sl
52.
53.
4.
55.
56.
S7.
58.
9.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71
72.

Hiseo Sl cedo
Reynel do Rodri guez
Franci sco Del gado
Antoni 0 Vargas

Bal tazar Torres
Antoni 0 Saucedo
Raf ael U vino
Dora Rui z

Gris Felix

David Gasill as

Leonel Rodriguez Jr.

Delia De Leon
Jimmy De Leon
Owar De Leon
Hena D= Leon
Estela Qrtinas
Franci sco Becerra
Juan Ramirez
Leopaldo Truyjillo
Angel Qvina
Juan M Cerna
Serafin Parra
Jose Mrinez

Jai e Carbgj al

Attachnent A
Page 2 of 3

73.
74.
75.
76.
7.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
0.
oL
92.
93.
A.
95.
9.

97.
98.

Ana Mria Mnsevace
Juan T.  Mrtinez
Grlos Qozco
Jose Mbreno
Mrtin Rodriguez
| gnaci o Perez

Eddi e Gavazos

B asno Ramrez
Mrtin Bal dovi no
Brique Ramrez
Antoni 0 Gnzal ez
Lui s Estrada
Guadal upe Espi noza
Jose Gavazos
Antonio Belalla
Aturo Cervant ez
Jose Lui s Gardenas
Mguel Qrtez
Minual Garrasco
Raul H guer oa

Rufi no Reyes
Santana D az

Javi er Ji mnez

Gl os Sl cedo
Jai ne Laguna

Jai ne Lenwos



Labor Gontractor Enpl oyees onl 'y worki ng on:

93/80
Tom Gavazos

Joe Mrtinez
Rudy Areaga
Gistino Quz
Jose Vargas
Fernando Chavez
Pafalo GCanel a
Pel oneno Sanchez

© © N o g b~ 0w N BE

Gbi no Torres
Leoni des Tirado

H
S

Tonas H Lopez

Attachnent A
Page 3 of 3

9480
1. Luciano Quevas
2. Adan Pantgja
3. Santiago Hores
4. Rafael Sanchez
5. Andres Gil deron
6. Glberto Hernocillo
7. Estanislado Garcia
8 Aegandro Aicia
9. [David Ledesna
10. Fank Ledesna
11. Slestino Grza
12.  Fanci sco Serrano
13.  Pedro Goday
14. Bul naro Zanora
15. Jose Sandoval
16. Jose Yapez
17. Brique Becerra
18. Luis Rodriguez
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